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CASE 

PRESENTED BY THE GOVERNMENT 

OF THE FRENCH REPUBLIC 

 

ON ISSUES OF FACT AND LAW RAISED BETWEEN THIS GOVERNMENT AND THE 

GOVERNMENT OF HIS MAJESTY, FOR THE ARREST IN MARSEILLES OF THE INDIAN 

VINAYAK DAMODAR SAVARKAR. 

 

 

FACTS 

 

On Thursday, July 7, 1910, an English ship Morea, of the Peninsular and 
Oriental Company, was docked in the repair harbor of Marseilles in French 
territorial waters. 

The next day, about seven o'clock in the morning, Sergeant Pesquié, of the 

coast guard service on the port, saw an almost naked man leap out of a 

porthole of the ship and reach the dock by swimming. "At that moment, the 

officer said in his statement a few days later to Mr. Borelli, Special 

Commissioner in residence at Marseilles1 , people rushed to the edge, shouting 

and gesticulating, on the bridge leading to the ground to put themselves in the 

pursuit of this man; not knowing the English language, I did not know exactly 

what drove these shouting people; but there could be no doubt in my mind, 

these people were in pursuit of the man who ran away; their actions meant: 

“Stop him! " 

 

1. Appendix IX 
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Furthermore, many people on the platform in the vicinity of the ship, dock 

workers, trackers, dealers, etc., whose attention was attracted by the cries and 

gestures of people rushing down the ship, shouted: "Stop him! Stop him! "I 

rushed immediately in the pursuit of the fugitive, and reached him after a run 

of five hundred meters, at the end of the dry-dock. When I got hold of him, he 

asked me, twice, the following question: "You French policeman?" I said, "Yes." 

I took him by the arm to bring him back to the ship, and he meekly followed 

me. About 10 meters away from the ship, three people who hastily descended 

it came running, grabbed the individual by the right arm while I held the left 

arm; and so we came on board without exchanging a word. Once we were at 

the gangway of the ship, I left the individual in the hands of the three people 

who took him on the side of the second class. I immediately descended from 

the ship, and I continued my guard around the ship. I should add that I 

absolutely did not know what I was dealing with; and I just thought that the 

man who ran away, pursued by public outcry, was a member of the crew who 

may have committed an onboard crime." 

When questioned, if the British detectives were among the three people who 

had taken the fugitive back on board, holding the right arm, Sergeant Pesquié 

said his ignorance of the English language had not enabled him to ensure this, 

but it seemed likely to him that these people descending the ship in haste in 

pursuit of the fugitive, were responsible for the supervision on board. 
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The steamer Morea, held in Marseilles by an engine damage, could not sail 
again until July 9 at 6:00 in the morning, to continue its journey to India, taking 
its prisoner. Who was the prisoner unknowingly stopped by sergeant Pesquié, 
with the assistance of the crew after the shouting from the ship came had 
betrayed his flight? 

The press was quick to reveal his identity. The fugitive returned aboard the 
Morea was not, as the Sergeant had mistakenly believed, a seaman deserter, 
but was none other than Indian revolutionary Vinayak Damodar Savarkar; 
deported by the courts of London to those of India, for the major trial of 
incitement to murder (abetment of murder). The passage of the accused in the 
port of Marseilles had also been reported to the Director of General Security in 
Paris with a letter from the Superintendent of the British police, dated June 29, 
1910. Here is the translation of this letter2. 
 
DEAR SIR, 
 
I have the honour to inform you that the British Indian Vinayak Damodar 
Savarkar who was arrested in London, and is being sent to India to face his trial 
for abetment of murder etc., will be on board the s. s. Morea which docks at 
Marseilles on the 7th or 8th July. 

Some of the Indian Extremists now on the Continent may proceed to Marseilles 
for the purpose of making a demonstration there and interfering with the 
escort. I shall therefore be thankful if you will take such steps as you may 
consider necessary to ensure the safety of the prisoner while in that port. 
I have the honour, etc. 
 

Signed : 

 

E. HENRY. 

 

2. Appendix VI 



13 
 

  

To the communication so made, Mr. Hennion, Director of General Security, 
Ministry of Interior in Paris replied in these terms, July 9, 19103: 
 
Mr. HENRY. Head of the Metropolitan Police, 
New Scotland Yard, London. 
Dear Sir, 
In response to your letter No. 6o88/389-C of June 29, I am honored to inform 
you that I have given the necessary instructions to avoid any incident during 
passage of named Vinayak Damodar Savarkar, while in Marseilles aboard the 
steamer Morea: 
Accept, etc.. 
The Director of General Security, 
Signed: HENNION 
 
And the urgent instructions announced to the Magisrtate of Bouches-du-
Rhone, in a ministerial telegram July 4, 19104, had been: 
 
COUNCIL PRESIDENT, Minister of the Interior and Religious Affairs, 
to the Magistrate of Bouches-du-Rhone.  

The British Police informed me that the named Vinayak Damodar Savarkar, a 
Hindu, who was arrested in London, is been sent to India for the purpose of 
being tried for a assasination case. This individual is on board the steamer 
Morea which will be in Marseilles on 7th or 8th of this month. 

Some Hindu revolutionaries, currently on the continent, could take this 
opportunity to facilitate the escape of this foreigner. 

I beg you to kindly make arrangements to avoid any such attempt. 
 

 

3. Appendix VII 
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The instructions of the Ministry of Interior had so intended, as seen from the 
same content, not to prevent the escape of Savarkar but to prevent any 
attempts carried out by the Hindu revolutionaries, directed from the port, 
against the ship; their goal was, not to involve the French authorities and 
French law enforcement in the suppression of the offense, the character and 
the motive of which could lead to arguments, but only to maintain order and 
prevent a dangerous agitation on the French coast. 

This is the interpretation these instructions were understood in. The 
instructions given to officers and constables in service at the French port of 
Marseilles was to prevent all Hindu passengers without a ticket to board the 
Morea. 

Acting independently of the specific instructions he received from his superiors, 
the Sergeant Pesquié believed he could arrest the individual escaped from the 
ship, and to return him to it, with the help of sailors or the English detectives, 
who were in his pursuit. 

And so this is the issue submitted to the higher judgment of the Arbitral 
Tribunal: 

The person so arrested, Vinayak Damodar Savarkar, should he or should he not, 
in accordance with international law, be restored by the Government of His 
Britannic Majesty's Government of the French Republic? 
 

DISCUSSION 
 
The Agreement of October 5th takes care to clarify that the rules of 

international law must be sought for the solution of the difficulty between the 

two friendly governments. 
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In the absence of a common legislature, superior to individual States, with both 

the authority to impose the respect of all its decisions, and enough force to 

enforce it, international law has the guidelines of legal experts, who either in 

their writings or in the collective work of learned societies, such as The Institute 

of International Law, have sought to identify its true principles, and also the 

treaties by which these principles have been entered and enter every day in the 

relations of governments and peoples. But it does not appear that the British 

view, opposed as it is to any return of Savarkar to France, finds some support in 

the opinion of the authors or the conventions that bind Britain to the French 

Republic. On the contrary, the Government of the Republic considers that the 

restitution is so ordered by the rules of the unquestionable International Law. 

Accordingly, Savarkar was the victim of an illegal extradition, and this 

irregularity must result in the necessary consequence of his return to French 

soil. Only after his restoration, the question of his extraditon to the authorities 

in his country can be effectively examined.  

No hesitation is permissible on the legal status of the act performed at the 

expense of Savarkar on July 8. This individual, a refugee on French territory, 

was presented by a French agent to agents of another power, that is to say, to 

a foreign authority. Such a surrender, under the aegis of law enforcement, is 

nothing but an extradition. 
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What, in fact, is extradition? All the authors agree in defining it as: the act by 
which one State hands over, a person accused or convicted of an offense 
committed outside its territory, to another State, which has the authority to try 
and punish him. (V. BILLOT, Traité de l'extradition, p. i ; DESPAGNET, Cours de 
droit international public, n° 289.) 

The various elements, essential before an extradition can take place, are 
evident in this case: (i) An individual accused or convicted of an offense 
committed outside France; (ii) A state, or rather agents of a State, with the 
authority to judge and punish, to whom the charge of this individual has been 
given; (iii) lastly, an agent of the State in whose territory refuge was sought, a 
French agent who handed him over to the foreign authority. 

Savarkar had been extradited. But was the extradition regular? Certainly not. 

Any extradition involves a contract between the two countries between which 
it occurs. Unlike deportation, which is a simple unilateral act of the State 
implementing it, under the police powers that belong to its own territory, and 
which does not involve any other sovereignty, it requires the agreement of two 
wills, the will of the state and the willingness of the state granting it. 

But, like all contracts, both International law and general law, extradition is 

subject to certain conditions, without which it is devoid of any value and any 

legal standing. It is necessary: (a) that consent by the authorities, which are the 

bodies and officials of State, is at its core. 
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(b) that such consent is free from defects, of a free will and consciousness; 

(c) Finally, that it has followed the terms of international customs and 
treaties. 

But, by all these considerations, the extradition of Savarkar is clearly 
defective. 

I 

If a principle is universally accepted, it is that if one requires an extradition 
then the related proceedings should be accomplished through diplomatic 
channels, that is to say, through the diplomatic representatives of States, 
without judicial or administrative authorities of a country entering into 
direct communication with those of another, in relation to that object. 

In truth, "on the part of countries that returned a fugitive, extradition is a 

sovereign act. Therefore, only the Government, entrusted with the custody 

and exercising the right of sovereignty, can authorize such a measure; the 

claiming country must address the request for extradition to it. Before this 

request is so addressed the Government cannot communicate in the other 

country, for officers below the executive, or even judicial officers cannot be 

qualified to enter into relations with a foreign government, and play a role 

in an act of sovereignty. The relations have to be established directly 

between the Governments of both countries. There exists between the two 

Governments one mode of communication: diplomatic channels. The very 

nature of extradition indicates that proceedings relating to it must be 

followed along this route. 
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The rule is even more relevant if the two countries are bound by an extradition 
treaty; in which case one requests of the other executing a diplomatic treaty. A 
binding contract can only be established between two parties, that is to say 
between the two Governments, if communication for this purpose was through 
the only recognized way, the diplomatic channels (BILLOT, op. cit., p. 137)5. 

This is also the sentiment expressed with great clarity by a learned German 

writer, M. DE MARTITZ (Internationale Rechtshilfe in Strafsachm,1. II, 189 7, § 3 

0, p. 8 3)6: "The reception or rejection of extradition requests is beyond the 

jurisdiction of the judicial authorities or police. The decision whether or not the 

aliens will be surrendered to a foreign government is not an act of jurisdiction, 

but an act of responsible government, especially an act of foreign policy and 

arise from the jurisdiction of the Office of Foreign Affairs, to which the request 

should be addressed, and who is qualified to respond.  On the other hand, the 

power to send similar requests to a foreign Ministry of Foreign Affairs cannot 

be handed to the jurisdiction of a judicial or administrative authority. To the 

requesting state, it is also an act of foreign policy, which is within the powers of 

the bodies responsible for ordering it, and which, according to the organization 

that exists from time immemorial, for relations official between states, needs 

to be done through the government's diplomatic representative abroad, in 

accordance with its instructions." 

 

 

5. Appendix X 
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“It is a general principle, wrote M. Diena in turn, in a remarkable study on the 
complaints of the extradited before the judicial authority of the requesting 
State; a State may not take an international commitment as valid unless the 
body or public officer acting on his behalf has the authority to represent the 
State, and contract obligations on its behalf according to the laws of the State 
itself. This principle must, of course, be applied for extradition proceedings 
because they have the legal character of international treaties "(General 
Review of Public International Law, 1905, p. 540)7  

The diplomatic involvement in the extradition proceedings, since it is justified 
by considerations borrowed from public law, also provides valuable safeguards 
that it would be unwise to give up. The Government, making an extradition 
request through diplomatic channels, and which is directly liable for it, is 
obliged to weigh with great care the evidence against the individual and the 
continued desirability of repression. On its side, the Government needs to 
know that the authority communicating with him is competent to do so, and 
that the prosecution is serious; hearing the application of that authority, it 
must examine the various issues raised by the nature of the offense or the 
nationality of the refugee, and have every quality to solve them.  

Also, the practice, a universal and constant one, makes use of diplomatic 
channels, in this instance. 

In  Britain, the Article 7 de L’Acte d'extradition of August 9, 1870 (Act for 

amending the Law relating to the extradition of criminals 33 and 34 Victoria, ch. 

52)thus expresses : 

7. Appendix XII 
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"The demand for extradition of a fugitive criminal from a foreign state, and 
who is assumed to be in the UK, should be addressed to the Secretary of State 
by an officer recognized by the Secretary of State as a diplomatic 
representative of that foreign State . . ." 

And in France the ministerial circular of April 5, 18418,  from Mr. Martin (from 
the North), Minister of Justice, attorneys general, who, in the absence of an 
extradition law, have several times introduced and advertized the study, which 
is still the fundamental law of the matter, and no less formal: "It is the 
Government only who can take action; it is not permitted that agents of a 
foreign power can be heard on this matter, under any circumstances; you 
cannot contact directly the legal authorities of neighboring countries to 
extradite: you can correspond only with foreign magistrates for information. " 
And what clearly proves that the views of the French government has remained 
this memorandum are the two bills on extradition, prepared in 1878 and 1900, 
that claim at will. Both state that "any request for extradition will be sent to the 
French Government through diplomatic channels."(Project 1878, art. 10, 
project of 1900, art. 12),  

Finally sections 6 and 7 of the Franco-British extradition of August 14, 1876, 

make the contractual relationship of the two states an unequivocal 

enforcement of the principle which is the basis for their respective legislation. 

 

8. Appendix XIII 
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Whether it comes from France or from England, the extradition request must 
be submitted by the Ambassador or other diplomatic agent of the requesting 
State to the Minister or Secretary of State for Foreign Affairs of the requested 
State, to receive the result it contains. 

But in this case, upon which the Arbitral Tribunal has to rule, there is no doubt 

that the diplomatic representative of Great Britain had made no application to 

the Minister of Foreign Affairs in Paris to claim for the extradition of Savarkar. 

In the furnishing of this individual to the English authorities, the extradition was 

the work of a junior officer in the French police force, a police sergeant to 

whom sailors or English detectives had come to lend a hand, even on the 

French territory. Not to mention the serious harm that such unsolicited 

intervention has brought to French sovereignty, that extradition is quite 

irregular, and contrary to the stipulations of the Franco-British agreement of 

1876. Triggered by the clamor of the escape of Savarkar coming from aboard, 

as stated in Sergeant Pesquié’s report, it could not be maintained in violation of 

international law which requires, in an area that touches so closely to the 

sacred rights of individual freedom, the use of a diplomatic channels. As a 

simple enforcement officer, a policeman is not an international representative 

of the state employing its services and is not qualified to accommodate an 

extradition request, and to resolve, by his authority alone, the problems that so 

sensitive an application can give rise to. It would undoubtedly be of much 

temerity to be judge of the nationality of the person he stops or too the 

political nature of the infraction with which he is charged. 
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The extradition of Savarkar is void due to the absence of qualifications 
of those who took part in it, and is void for not having been sought in 
the terms of the Convention of 1876, by a diplomatic agent of Her 
Britannic Majesty, and as having been made outside the Department of 
Foreign Affairs of France. 

But there is more. Even if the sergeant Pesquié had the authority to 
surrender the Hindu refugee in the hands of his pursuers, the surrender 
would be void, as having been determined by a substantial error. 

The act of extradition, as we pointed out, amounts to a contract---that 
presumes an agreement of wills between the Contracting Parties and 
those who speak on their behalf, a consent expected to be free of 
defects. 

Undoubtedly, the error of the requested State therefore invalidates 
extradition, since it affects the individuality of the refugee, or some 
characteristics, the certain qualities, such as his personal status from 
this specific point of view, which would have been such as to influence 
the decision. 

It is clear that extradition should be canceled if the delivered individual 

is other than what the country of refuge thought him to be, even if the 

requesting state has legitimate grounds to prosecute and punish him. 

 

 

 

 

Error about 

the 

extradited 

person. 



23 
 

 

Also, as it is the rule in continental practice, that the nationals be immune from 
extradition, and in the reports of all civilized people that political offenses do 
not give rise to these actions, the requested Government will be, without any 
doubt, entitled to claim restitution of the individual unwisely delivered, if it 
came to discover later that this individual is one of its nationals, or that the fact 
that is attributed to him is in reality a violation policy. Good faith is the core of 
international relations and must govern the formation of contracts for 
extradition, as well as that of all contracts (BILLOT, op. cit., p. 4 BERNARD, 
Traité théorique et pratique de l'extradition, t. II, p. 299). 

Did the sergeant Pesquié know the identity of Savarkar, when the cries from 
the English ship called his attention to his flight? Did he know that by arresting 
the fugitive and helping to reinstate him on board the Morea, he put in the 
hands of British justice the Hindu revolutionary whose presence on the ship 
was brought to the attention of the French police? 

He vigorously denied in a statement that bears the imprint of the most perfect 
sincerity: "I had no idea, he said, who it was that was involved and I just 
thought that the man who ran away, pursued by public outcry, was a man of 
the crew, who may have committed a crime on board." 

In fact nothing could have suggested to the service agents on the port that the 

individual who escaped by swimming was precisely this prisoner, the 

possession of whom the English authorities seemed to attach so much 

importance. 

 

9. Appendix XIV 
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How can one believe that the surveillance, to which he was to be submitted at 

all times, could slipup? Was it not much more likely that the fugitive was one of 

the many seamen on board the Morea? And if that was what the sergeant 

Pesquié thought, it explains very well that he did not hesitate to provide 

assistance to those who started the pursuit of Savarkar on French soil, who had 

not the same excuse of ignorance, to offset the impropriety of this action. 

Believing to be in the presence of an English Merchant Navy deserter, Pesquié 

felt, in very good faith, that he had received instructions to prevent seamen of 

ships of the company Peninsular from landing, and was duty-bound to arrest 

them for desertion and take them on board. He was aware that the surrender 

of deserting seamen was an exception in international practice, and is free of 

some of the formalities and conditions that usually accompany this act: the 

interest of Navigation allows a summary proceeding, wherein the diplomatic 

action is absent. And this summary proceeding is specified in the Statement of 

June 23, 1854, in the relations between France and Great Britain. 
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This statement10 , on the mutual extradition of deserter sailors, is that the two 
Governments: "desiring to further the search, arrest and surrender of deserting 
seamen of the merchant marine of the two countries in the interests of French 
commerce and of British trade, and on the basis of full reciprocity, have agreed 
as follows: It is mutually agreed that, whenever a sailor or an apprentice, not a 
slave, deserts from a ship belonging to a subject of one of the two Contracting 
Parties, in a port in the territory or possessions and colonies of the other 
Contracting Party, the authorities of the port and territory, possession or 
colony, will be required to lend any assistance in their power to arrest and 
surrender such deserters on board, of which the request will be sent for this 
purpose, by the consul in the country where the deserter the vessel belongs, or 
by an agent or representative of the consul. It is understood that the preceding 
provisions shall not apply to the subjects of the country where the desertion 
has taken place." 

On the other hand, Article 1 of the Decree of President of the Republic, dated 
December 28, 190811, which merely reproduces, on this point, the provisions of 
Article 53a inserted by the decree of November 20, 1879, the decree of July 15, 
1858, laying down the rules of the special service of the coastguard, reads: 

"The gendarmes of Shipping may be required to keep guard, on the requisition 

of the directors of the Inscription Maritime, day and night on the French or 

foreign ships, or to prevent the desertion of the crew, or to deny access to those 

in quarantine, and carrying dangerous goods, or for any other reason of public 

interest. 

10. Appendix IV 

11. Appendix V 
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"The rate of pay they receive for this service and that of the allowances that are 
allocated for the arrests, captures and sailors’ conduct of trade are set by 
presidential decision." 

The service police, therefore, as provided by this order, are duty-bound to 
prevent the desertion of the crew of ships, even foreigners, who come to land 
in a French port. What exactly is this duty? What are the measures that may be 
taken to prevent desertion? The simplest interpretation is that policemen 
should oppose those sailors of the ship entrusted to their supervision, who 
disembark on land without permission, and in cases where they would come to 
escape, hold them or return them on board. It is this interpretation that 
prevails in practice, in Marseilles; and in compliance with it, Sergeant Pesquié 
followed the general instructions that he had been given. 

Stopping Savarkar, and helping to reinstate him to the ship from which he fled, 
the officer from whom we heard did not follow, in the above, special orders 
received by police in Marseilles during the transition the Hindu revolutionary in 
that port, but prevented the desertion of a sailor from Morea: 

The very natural, very excusable error which he made in this regard, and which 

deals with the civil identity of the extradited, cannot be the mainstay of a right 

for the British Government. Granted under the influence of a substantial error, 

extradition of Savarkar is void and of no effect. 
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The extradition of the Hindu revolutionary to British authorities is 
irregular by failure of communication by the person who made it, 
irregular by the error that it caused, and not least by the non-
observation of forms, outside of which such an act cannot be legally 
taken in the contractual relationship of France and Great Britain. The 
conditions under which extradition may be granted by the French 
Government is determined as follows in Article 6 of the Franco-British 
Extradition of August 14, 187612: 

"Ambassador or other diplomatic agent of Her Britannic Majesty in 

France will send to the Minister of Foreign Affairs, in support of each 

request for extradition, the authentic and duly legalized or a certificate 

of conviction or of an arrest warrant against a person charged or 

accused, showing clearly the nature of the crime and offense on 

account of which the fugitive is pursued. The court document thus 

produced will be accompanied by a description and other information 

can be used to establish the identity of the person claimed. These 

documents will be provided by the Foreign Minister to Minister of 

Justice. Minister of Justice after examining the application and 

supporting documents, will make a report to the President of the 

Republic, and if necessary, a presidential decree will grant the 

extradition of the wanted person and order him to be arrested and 

handed over to British authorities. 
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As a result of this decree, the Ministry of Interior will give orders that the 
individual should continue to be sought and, if arrested, be lead to the border 
of France to be delivered to the agent of the Government of His Britannic 
Majesty, who is available to receive him. --- In case the documents produced by 
the British Government to ascertain the identity and gather information for the 
same purpose by agents of the French police were found insufficient, notice is 
given immediately to the Ambassador or other diplomatic agent of Her Majesty 
British in France, and the individual pursued if arrested, would continue to be 
detained until the British Government is able to produce new evidence to 
establish his identity and is clear from examination of other difficulties." 

In this article, and the following article, which outlines the rules for extradition 

to France refugee individuals in the UK, the two contracting Powers marked the 

desire to provide safeguards and precautions in exceeding detail, to the extent 

that they can be called on to take, in the best interests of social justice and 

preservation. There is respect for individual freedom, for which they profess an 

equal attachment; there is the respect for territorial sovereignty and the right 

of asylum, which is its corollary. So important is it that when one of the States 

asks the other’s help in its work of repression and to lend the assistance of the 

law enforcement forces at its disposal, against a refugee under prosecution or 

one convicted, it shall provide the necessary justification, of both the identity 

of the accused or the criminal and the claims of the nature and seriousness of 

the issue raised at his expense. 
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These justifications are needed: first, to determine if the fugitive is not the 
national of the government requested, in which case his extradition may be 
refused, pursuant to Article 2 of the Franco-British Convention of 1876 
amended in 1908; secondly, to recognize if the offense is among those whose 
Article 3 of the Convention drew up the nomenclature, and if it does not have a 
political character. Article 5 provides in effect that "no accused or convicted 
person shall be surrendered if the offense for which extradition is requested is 
regarded by the requested Party as a political offense or a similar offense, or if 
the person proves to the satisfaction of the police Magistrate or the Court 
before which he is brought by habeas corpus, or the Secretary of State, that the 
extradition request was made really for the purpose of prosecuting or the 
punishment for an offense of a political nature. " 

If such is the goal assigned by the Convention of 1876 to the formalities upon 

which extradition depends, that these procedures are for the purpose that the 

State who requested  this act, with respect to persons and relative offenses 

that are punishable, has satisfied the conditions, it is understandable that they 

are essential, and that nothing can be substituted for it. Articles 6 and 7 of the 

Convention put down mandatory terms. Disregarding their provisions is to 

violate the Convention, making the act void. Indeed, that the Contracting States 

have agreed to clarify the following forms which must be expressed in their 

respective consents to the Act of Surrender, alone attributes to this Act a 

solemn character. An act, like some contracts of private law, forma dat esse rei 

(jurisprudence is a formal science), the form becomes an essential part of the 

extradition. 
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Only in the absence of a treaty, would it be possible to argue that the consent 
of the requested State for extradition of one who has been seized may simply 
be implied, by the fact that the claimed person was arrested and delivered to 
foreign authorities. And yet, as such is not our case, we should be careful that 
no doubt stands on the scope of such a fact. "Suppose, Mr. Billot wrote (op. 
cit., P. 4)13 that a criminal is arrested in the country of refuge and, without 
authorization, junior officers do make his extradition before the competent 
authorities have decided on the request for extradition: in such a case, the fact 
of the surrender of the fugitive is without legal status. No consent was given, 
the contract is void, and the requested State is entitled to demand the return 
of extradited person.” 

Still less should it be so, when, as in the incident now brought before the 
Arbitral Tribunal, not only the extradition was the work of a junior officer, 
acting without any warrant from the competent authorities of his country, but 
that the forms prescribed by the Treaty have been completely ignored. 

The British Government has even less reason to invoke the material delivery of 

Savarkar to its agents, since the latter, by laying hands on the refuge upon 

French soil, when he was already under arrest by the sergeant Pesquié, have 

seriously offended the rights of territorial sovereignty. 

 

 

 

13. Appendix XV 
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It is in vain to pretend that by lending a hand to a French officer making an 
arrest in the street, they did what anyone, even a foreigner, has a duty to do if 
the flagrant offense was denounced by public outcry. It is easy to reply that it 
was no accident that the English sailors and detectives were on French soil at 
the time of the arrest of Savarkar; not by public outcry had they learned of his 
escape. They are the ones who raised the outcry, seeing that the prisoner 
escaped their custody. Engaging in pursuit on the quay of the port of 
Marseilles, they were fully cognizant of what they wanted and where they 
went; unlike the sergeant Pesquié, they have not the excuse of making a 
mistake, none knew better than them the fugitive’s identity and the charges 
made against him. By making a deliberate arrest in our territory, they made a 
serious mistake; and if this fault can find some mitigation in the agitation 
caused by the prisoner's escape whom they guarded and were responsible for, 
it is nonetheless greatly unfortunate. 

Thus, lack of qualification in those who carried it out; substantial error in the 

legal identification of the person who was the object of violation per the forms 

prescribed by the Convention of August 14, 1876, complicated by a violation of 

French territory: these are the defects in relation to the extradition of Savarkar 

to the British authorities. Only one of these defects would be enough to 

overturn the extraditon, together, they are cumulative causes of nullity. 
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This extradition is null and void; it cannot be effective. The situation 
must be returned to the same condition as if had not taken place, as if 
Savarkar had not left French soil, where he had sought his refuge. 
Savarkar must be returned to France. 

But to whom does it belong to seek restitution? It is a highly 
controversial issue in doctrine and jurisprudence as to whether , the 
extradited person, from outside the State from which he was wrongfully 
torn , can invoke the right to make a claim, referred in the court, to the 
invalidity of the measure that has been the object, and make the 
exceptions it raises, himself. 

It has been said in favor of yes, that the very fact of having been 

delivered by a foreign sovereignty creates, for the benefit of the 

individual thus delivered, even after his surrender, a right to the 

protection of that sovereignty. The judges of the Appellate Court must 

have regard to this special situation which establishes a veritable Right 

of Asylum. The right to asylum is protected by international law. For the 

very fact it bring certain restrictions, the treaties claim its existence; 

specifying some instances of exception, they strongly suggest that it be 

applicable in all others. And it manifests itself in a manner still more 

pronounced in the reservations that the Governments insert in the 

extradition proceedings. Such reservations undoubtedly protect the 

accused before his judges, and if he is permitted to rely on it against 

those who wanted to disregard, even more so should it be able to 

invoke the resultant irregularity for the extradition of forgetting the 

principles of international law that have found their form in the 

Treaties. 
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The exception is raised and rests on a perfectly legal basis. Treaties, in fact, are 
not only intended to regulate relations between states; if so, there would be no 
reason to make them public. The very advertising they receive is a true 
proclamation addressed to the nationals of both Contracting Powers, and a 
solemn commitment towards them that they will not be brought to justice in 
defiance of the safeguards guaranteed to them by the law. 

Several authors have lent their support to this system (voir FAUSTÏN-HELIE , Tr. 
de l'instruction criminelle, t. II, p. 709 ; BERTAULD, Cours de Code pénal, a 9 e 
leçon in fine; BERNARD, op. cit., t. II, p. 627; HAUS, Droit pénal, n° 764). The 
Institute of International Law gave the dedication of its supreme authority, first 
by its Resolutions of Oxford (voir le Rapport de M. Louis RENAULT, dans 
L’Annuaire de l'Institut, 1882, p. 38), then by the following which substituted it 
in 1894 in its meeting in Paris, in the disposition previously adopted: "The 
extradited person shall be entitled to avail himself of the provisions of treaties, 
laws of the requesting State and the very act of extradition, and, where 
necessary, to oppose the violation as an exception, " (Annuaire de l'Institut, 
189 k, p. 332; Arthur DESJARDINS, dans la Revue générale de droit international 
public, 1894, P- 221.) 

And the same rule has found favor for quite some time in the jurisprudence of 

the French Court of Cassation. In its judgments of 15 March 1822 (Journal du 

Palais chron.), of June 16, 1822 (SIREY et Journal du Palais chron.), of May 18, 

1838 (Journal de droit criminel, i838, p. 162), and of May 9, 1845 (SIREY, 1845 

1.  396 ; DALLOZ, 1845 .1 . 22 3), 
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The Supreme Court recognized the right of the extradited person to invoke the 
nullity of the act under which he was handed over to French authorities, this is 
also the point of view that had inspired the ministerial circular dated April 5, 
I841 already mentioned above. 

The contrary view, however, seems to have prevailed in international practice: 

it refuses to extradited person any right to plead the irregularities of the action 

that was taken against him. It was noted there that if, by crossing the border of 

the country of refuge, the perpetrator did not lose any right, reciprocally was 

unable to acquire any; he therefore should not, after his surrender to the State 

reclaiming him, be in a better situation than if he had been arrested in the 

territory of that State. His flight had no other consequence than as if it were 

two sovereignties facing each other at the occasion, to the signing of 

extradition, entered into outside or in accordance to an earlier general treaty. 

But treaties and extradition proceedings are acts of high administration: these 

are diplomatic acts; and only those who can invoke them are featured. Yet the 

extradited person is not featured in the treaty which established, in the 

statements of two states, the conditions under which refugees can and should 

be delivered, or the special act which has made application. This treaty and this 

act is for him res Inter alios acta(a maxim meaning: a transaction between two 

parties ought not to operate to the disadvantage of a third); they cannot be 

valid only between the contracting parties; while third parties do not have 

standing to claim any benefit (Voir BILLOT, op. cit., p. 352 ; P. FIORE, Traité de 

droit pénal international de l'extradition, p. 68a et suiv.; MANGIN, Action 

publique, n° 75; DE VAZELHES, Etude sur l'extradition, p. 173 ; DE STIEGLITZ, 

Etude sur l'extradition, p. 21 1 ; DUCROCQ, Théorie de l'extradition, p. 20 ; 
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BOMBOY et GILBRIN, TRAITE PRACTIQUE DE L’EXTRADITION, p. 136; GARRAUD, 
Traité théoretique et pratique du droit pénal français, t. I, n 470.)  

The Supreme Court has come to endorse this view. Many are the cases in which 
it has decided that there be no extradition, under any circumstances, availing 
of the invalidity of the extradition. (Cass. 18 juillet 1851 SIRREY, i852.1.157; 
DALLOZ, I85I .5.248; December 23, 1852 ; SIRREY 1853.1 . 4oo; DALLOZ, 
1853.5.215; July 26, 1867 : SIRREY, 1867. L. 409; DALLOZ, 1867.1.281;   January 
11,  1884 :  SIREY 1885.1.510;  DALLOZ,   1884.1.379;   January 27, 1887 [Journal 
du dr. int. privé, 1887, p. 61 2 ]; July 2, 898 [ibid., 1899, p. 129]; December 29, 
1899 [ibid 1900, p. 58o] ; March 31, 1906 [ibid, 1907, p. 134] 

And the same argument, to which the Chancellery, given membership in 1866 

(see the ministerial letter of November 25, 1866, cited by Billot, op. Cit., P. 

359), partially consecrated by the French Senate, returned to his first opinion 

when discussing the draft law on extradition, which the Government accepted 

in 1878. Before the Commission, Mr. Bozérian had proposed an amendment 

granting the extradited person the right to claim before the French courts, 

grounds of nullity of the proceedings, for the non-fulfillment or improper 

fulfillment of formalities and the conditions under which extradition is often set 

by the Treaties or by the laws of the requested country. This amendment was 

rejected, and Mr. Berthauld made known in these terms, in its report to the 

Senate, the reasons that led to its rejection: "As for the non-fulfillment of 

conditions: the procedure established by the domestic law of requested Power, 

these conditions are not under the protection of French courts. 
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Their omission raises an international question that cannot be resolved by 
diplomatic means, and if the requested power that is thought to have violated 
the laws does not claim, the extradited person cannot rely on guarantees that 
were enacted in the interest of foreign sovereignty, not a private interest, to be 
sheltered against the repression. "(Official Gazette of January 17, 1879.) 

The practice in Germany is no different from that which prevailed in France. In 
an important ruling the Court of the Empire, dated 29 August 1888, it appears 
that an accused may admit for discussion in the courts of the requesting State 
the legality of the extradition of under the laws of the requested State. 

While acknowledging that treaties do not impose absolute duty on States to 
agree to extraditions, contrarily, these treaties have submitted extradition to 
certain formal conditions, that decision states that the right to request 
"compliance with those conditions belongs exclusively to the requested State 
Government, and therefore, under no circumstances, neither the person 
extradited, nor the judicial authorities of the requesting State are entitled to 
discuss the legality of the extradition granted by the requested State. (Preuss. 
Justizministerialblalt, 1889, n° 19.) 

Finally, it is well accepted in England that the person extradited may not raise 

any point of inadmissibility of the circumstances of his arrest, the applicant 

Government is solely responsible to the country of refuge, the execution of the 

agreement between them (Louis Renault, Bulletin of comparative Law Society, 

1878-1879, p. 203). Again, one of the highest authorities of the British science 

is inclined to accept this solution only under certain conditions: 
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"Mr. Westlake is of opinion, writes Lammasch in his report to the Institute of 
International Law on the rights of the extradited person in the requesting 
country, that the extradited would be entitled to raise an exception prior to his 
prosecution in England, if in fact he was not extradited in due form, but rather 
ripped off from the soil of the country of refuge, by violence or fraud of officers 
of the British Government. But Westlake is reluctant to give the accused the 
right to oppose such an exception, if there violence or fraud only by the 

agents of the other State. Because it would seem too dangerous to grant to the 
authorities of either State the right to criticize the actions of the authorities of 
the other Parties. (Annuaire de L’Institut, 1889-1892, p. 212 and 213)14" 

This controversy is interesting to recall. From the conflict of opinions arising 
there, it is clear that if there has been a reluctance to recognize the extradited 
person’s right to invoke the irregularities of the measure, which deprived him 
of his liberty, nobody ever thought to challenge the State, the soil from where 
he was removed, the right to complain about these irregularities, and to claim 
the only remedy that can satisfy: the return of refugees. 

There is no international tradition more firmly established than this. Von Bar 

notes with good reason (Journal of International Law and Comparative Law, 

1877, p. 15)15  that before now, the scholars in the late Middle Ages and the 

sixteenth century were in favor. 

 

 

14. Appendix XVI 

15. Appendix XVII 
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Thus BALDE (Cons., t. II, n° 209, éd. FEYRABEND, Francfort, 1589), examining an 
individual who, having committed a crime in one country was violently torn 
from the territory of another country where he fled, and brought before the 
judges of the first, declared that individual must be released: «Quia non lecuit 
eum capere in territori0 alieno, forma (sc. remissionis) non servata débet 
captus tanquam spoliatus propria libertate in camdem libertatem restitui. » 
(Since it was not allowed to take him from the territory of another, (sc. of the 
remission of) without observing the proper formalities and freedom was 
stripped from him as he was taken, the same freedom should be restored.)  
And this decision is approved by Julius CLARUS, lib. V. quest. 76, n° 6, et par Tib. 
DECIANUS, Pract., IV, 29, n° 19. 

Mr. VON BAR is very assertive in this regard; the German author even allows 
the extradited to invoke before the courts, called upon to judge the irregularity 
of extradition sought and obtained not by diplomatic way, but by junior 
officers, with no right to represent the sovereignty of the State to which they 
belong. Then he adds: "It goes without saying that the state whose sovereignty 
was violated, is entitled to satisfaction of the law, and can demand the release 
of the arrested contrary to law and compensation" (Lehrbusch des 
internationalen privât- und Strafrechts, p. 326 et 327)16. 

This is also what Mr. Lammasch proclaims, in his report to the Institute of 

international law, of the revision of article XXVI of resolutions of Oxford: 

"Totally different from the status of the extradited person (in case of irregular 

extradition) is that of the extraditing country. If, for example, officers of a 

foreign power had seized, on our territory by force or by guile, a fugitive, 

 

16. Appendix XVII 

16. Appendix XVII 
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THE END 

it goes without saying that the state whose territory was violated by this act 
could demand that this fact be rectified as much as possible, and for this 
purpose the removed individual be returned to him, saving the right, if any, of 
the other Government to make a request of his extradition in due form 
[Annuaire de l’Institut, 1896-1895, p. 24 and 25]17. 

 

This is precisely the demand that we have the honor to submit, in the current 
dispute, to the ever-lasting wisdom of the Arbitral Tribunal. 

Irregularities which vitiate the extradition of Savarkar, and many are certain, 
the principles of international law, affirmed by its most authoritative 
interpreters, are constant. 

It is with the utmost confidence that the Government of the French Republic 
submits that 

 

IF IT PLEASES THE COURT, 

Determine that the named Vinayak Damodar Savarkar will be returned by the 
Government of His Britannic Majesty's Government of the French Republic. 

 

And justice will be served. 

 

 

17. Appendix XIX 
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REPLY 

To THE COUNTER-CASE 

 

Presented 

In The Name of Government of Her Britannic Majesty 

IN THE SAVARKAR CASE 

 

The Government of the Republic believes it has answered in advance for 

reasons of fact and law opposed by the English Counter-Case with the 

conclusions it has the honor to submit to the great wisdom of the 

Arbitral Tribunal in the case of Savarkar. 

We believe the return of  Savarkar to France, his release on French 

territory, where he had sought refuge, and from where he was taken 

against his will, is controlled by main principles of international law. 

These principles, we summarize as follows: 

 

 

I-- An extradition, carried out by one state in another state, competent 

to judge and punish a person accused or convicted of an offense 

committed outside its territory. 

 

II-- Extradition thus carried out amounts to a contract of international 

law, between the two states concerned; it presupposes a consent free 

from defects, especially the absence of any error on the part of the 

requesting State, the nature or legality of the extradition. 
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III. - When there is between the requesting and the requested State a 

general convention, regulating the conditions of the extradition, meaning 

the authorities are entitled to grant and to get it, specifying the 

procedures that it will take, this agreement must be observed, on pain of 

nullity, unless the two Governments have agreed, by a definite and 

unambiguous pact, to avoid the application. 

And it is precisely because the Franco-British agreement (Treaty) of 

August 18 1876 was not observed, the necessary procedure was ignored, 

and necessary diplomatic support remained unavailable in the 

extradition of Savarkar, without the French Government having given up 

the use of these procedures and intervening of these agents, we ask that 

refugee mistakenly delivered to the British police, be returned to us. 

This hypothesis, which we have demonstrated, is legally unassailable; but 

our demonstration acquires a new force, if we consider the arguments 

by which the English Counter Case tried to deny their value. To convince 

the arbitral tribunal, it will suffice to follow step by step the Counter Case 

in these development. 

 

 

FACTS. 

 

The facts themselves, taken objectively, we are pleased to say, there is 

no serious disagreement between the two Governments. Scarcely is it 

possible to note some slight nuances in the narrative given by witnesses 

to the incident on both sides. 
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P. 2. - The Government of Her Britannic Majesty seeks to base the 

dispatch sent by the Ministry of the Interior in Paris to Marseille 

authorities (see French Case, Appendix VIII, p. 71) as the incontrovertible 

proof that “the French Government itself, and not a subordinate officer, 

gave instructions . . ., which recognized the legality of the detention of 

Savarkar on board the Morea, and ordered that certain measures were 

taken to prevent his escape during the stay of the ship in the port of 

Marseille”. 

We do not dispute that instructions were given to the local French police 

for the passage of Savarkar in our waters. But we say that these 

instructions were for the sole purpose of preserving order on the ground, 

and measures to prevent attempts made from outside against the vessel 

anchored in the port of Marseilles. 

P. 20. - The British Counter-Case acknowledges that it is possible to give 

the dispatch of the Ministry of the Interior's a narrow interpretation, 

such as ours. We believe we have established that this interpretation is 

consistent with the only literal text of the telegram, and that is only a 

response to the request by the higher authorities of the London police. 

It is up to the Government of Her Britannic Majesty to prove that the 

instructions had a broader scope. We await this evidence; so far, it has 

not been given. 
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P. 2. - The Counter-Case expresses surprise that the error made by 

Sergeant Pesquié, regarding the identity of Savarkar, was not mentioned 

in the notes made on July 18 and 23 by Mr. Paul Gambon to Sir Edward 

Grey, not even a reference was made to it. But it is not quite accurate to 

say that this error has gone unnoticed in the diplomatic correspondence, 

from the beginning of the incident, between the two Governments. It 

was not until July 23 that Pesquié gave evidence before the 

Commissioner of Police Borelli. But this statement is reproduced in its 

essential parts by Mr. Daeschner’s note on August 2; the Sergeant refers 

to Savarkar as that man, the fugitive, the individual; and Mr. Daeschner 

does not fail to emphasize that, unlike Pesquié, British agents had been 

actively involved in the arrest of Savarkar, even though they knew 

perfectly the identity of the latter and the charges of which he was the 

object. It is true that the dispatch of Mr. Daeschner has not transcribed 

the words which Pesquié said: “I absolutely did not know what I was 

dealing with; and I just thought that the man who ran away, pursued by 

public outcry, was a man of the crew who may have committed a crime 

on board.” But the existence of the error is nevertheless clearly 

indicated. It is wrong of the English Case to question the issue that 

Savarkar was handed over to British authorities as a result of the error of 

a junior officer, and from thence to seek to prove that such an error 

neither provable nor probable. The Government of the Republic believes 

the contrary, having established that Pesquié, stopping Savarkar, had 

acted in ignorance of the facts. 
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Even if the claim of the Counter-Case were to be safe from any challenge, 

we do not believe that the Government of Her Britannic Majesty intends 

to limit the discussions that will open before the Arbitral Tribunal only to 

points, referred obliquely or more or less explicitly, by the letters written 

almost immediately after the arrest of Savarkar, when the circumstances 

of the arrest were imperfectly known. Such a claim would clearly be ill-

founded. The French Government has the right, and it reserves to use it, 

to present to the Arbitration all arguments relevant to determination of 

the truth. Otherwise, if the grounds of the discussion was finally 

determined by the Government to Government communications that 

have occurred, the Case, the counter-Case and Rejoinders provided in 

the Arbitration are rendered meaningless. 

 

P-3. - To establish the improbability of the error that we believe was 

committed by Pesquié, the Counter Case reported that “it appears that 

one of the French police officers were on the dock when the 

Commissioner of Police, Mr. Leblais, communicated the instructions of 

the Ministerial Despatch. . . , “ and it is “therefore difficult to believe that 

the sergeant did not know either of the presence of Savarkar on the ship 

or of the instructions in the Minestrial Despatch about the monitoring 

Morea during its stay in Marseille, and that identity of the prisoner was 

revealed to him only by the press.” 
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There is an ambiguity. We make no claim, we have never claimed that 

Pesquié was ignorant the presence of Savarkar on board the Morea. But 

he claims that he was unaware that the person he arrested, of all those 

aboard the ship was the Indian revolutionary; and we believe that there 

is no evidence to doubt the sincerity of his statement on this point. 

 

P. 4. The-Counter Case is surprised that once on board the Morea with 

his prisoner, Pesquié gave no explanation, asked for no information from 

the Inspector Parker. We understand this silence perfectly. The sergeant 

thought he had dealt with a sailor attempting to desert or leave the ship 

illegally; any other hypothesis was absent from his mind; so he felt no 

need to dispel doubts that had not even occurred to him. Should a 

modest French law enforcement officer, have the added qualities of 

challenging a foreign official, in a position clearly superior to his, and 

demanding clarifications that Parker did not think of providing 

voluntarily? The behaviour of the English Officers, to whom a service of 

paramount importance had just been rendered, the absence of any 

praise for the French Sergeant for the part he played  in the arrest of 

Savarkar, is otherwise significant. 

Can it be said that while admitting to the possible ignorance of Pesquié, 

this ignorance was not and could not be shared by the Commissioner of 

Police Mr. Leblais, who had been made aware of all the circumstances of 

the incident, when he visited the same day at Morea? It matters little. 
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Neither Pesquié, nor M. Leblais had the autority to consent to the 

extradition of Savarkar to the British Government. And in any case, 

failure to protest of the Commissioner of Police cannot prove to be an 

acquiescence, since he had taken care—it is noted in the Counter-Case—

to declare that he would report to his government. Mr. Leblais, 

therefore, had reservations on the legality of the measures taken against 

Savarkar; he left the decision to his superiors, the relevant bodies and 

officials of the French Government, and they were quick to protest when 

the fact was been brought to their attention. 

 

P. 5. - The Counter Case believes that the instruction given to the 

sergeant Pesquié, and under which he returned Savarkar on board the 

Morea, does not find support in the Anglo-French declaration of 1854, 

which “is not the disembarkation, but the desertion of the crew;” it 

“ventures to express the view that the true explanation of this 

instruction can be found in it being a modification of the first orders 

given with the aim of carrying out the instructions of the Ministry of the 

Interior (which was intended to prevent any Hindu without a passenger 

ticket to board the Morea). The crew of the Morea is composed mainly of 

Hindus, it was natural to keep them from going ashore, so that Savarkar 

should not disembark disguised as a sailor.” 

We explained in our Counter Case, the instruction under which the 

sergeant Pesquié arrested Savarkar was based on the interpretation of 

the decree of December 28, 1908, relating to the coastguard service, as 

applied in Marseilles, and had nothing in common with the particular 

special instructions, given in connection with the passage of Savarkar in 

French waters, or the policemen such as police officers called to 

strengthen the security service.  
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The “explanation” ventured by the British Counter Case has already 

refuted it in advance. The statement made by the Counter Case that the 

crew of the Morea was composed mostly of Hindus make Pesquié’s 

mistake natural. As for the assertion that the first instruction could have 

been modified with the aim of preventing Savarkar from disembarking 

disguised as a sailor, it is purely speculative. The escape of the prisoner 

itself could hardly be expected, due to the watchful eye kept on him. 

Who could have imagined that the custodians of Savarkar, would be so 

forgetful of their duty, that they would let him disguise himself in a sailor 

suit under their very eyes, to facilitate his escape? Such a supposition is 

not worth considering. 

 

DISCUSSION. 

 

P. 6. - We absolutely agree with the Government of His Britannic Majesty 

for recognizing that at present, the principles of international law have 

not yet assumed the character of fixity and certainty, it is yet to be 

determined in print in the upcoming future. And so the opinions of legal 

experts and academic societies in matters of extradition should not be 

accepted without reservation and without check. 
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But when these views are confirmed by constant practice, when they 

were put together and adopted in diplomatic treaties, they become valid 

and deserve the most serious attention. Moreover, it is not on the 

doctrinal authority of any author, even if favorable to our thesis, that we 

intend to rely on; but primarily on the stipulations of the Convention of 

August 14, 1876 that binds us to Britain and which have been manifestly 

violated.  

 

P. 12. - The Counter Case protests against any violation of French 

territorial sovereignty, perpetrated by the British officers, it states yet 

again that these agents had taken no initiative in the arrest of Savarkar. 

We have already established in our Counter-Case, that such an assertion 

is incorrect. We have shown that in fact the pursuit was begun by the 

English agents; they did this in the desire, acknowledged by the Counter 

Case itself (p. 13), to recapture the prisoner who had escaped their 

surveillance. And at first, they even boast of having captured with their 

own resources. In any case, if the English agents had not started in 

pursuit of Savarkar on French soil, if they had not shouted to attract 

attention to his flight, the escaped prisoner, knowing himself to be safe, 

would not have run to escape the chase they gave him; Pesquié would 

not have apprehended him. The cause of the arrest is entirely due to the 

attitude of the British agents. Ultimately, it is for them that the French 

Sergeant, believing he was executing his duty, has lent a hand. 

  

All this is, without doubt, a violation of French territory. "The 

Government of Her Britannic Majesty regrets that its agents have 
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landed." But this regret, we acknowledge, is not enough. We admit, that 

in the excitement caused by Savarkar’s escape, the British agents can to 

some extent be excused of the misconduct in which they were 

entangled; that they had no intention, as now claimed by their 

government, from committing a violation of the territory is possible. But 

the breach has nevertheless occurred, and amajor reparation is needed. 

 

P. 13 and 15. - We will not follow the Counter Case in developments that 

focused on the legal nature and conditions of extradition. To both we 

have responded in advance. For us, it is clear that extradition, based or 

not on an earlier general treaty, always amounts as a contract; it is 

important that it desires a presumption that the agreements are free of 

defects and have been expressed by the regular Bodies of States who are 

involved, either for requesting, or for granting it. We never said that 

extradition is impossible in the absence of a treaty. But when the treaty 

exists - which is the case in relations between France and Britain - it must 

be respected, unless the two involved states, regularly disagree, ignore 

and do away with the rules and forms prescribed therein. Still such a 

waiver must be specific and recognized; but in this case, France cannot 

be deemed to have consented, because, once informed of the arrest of 

Savarkar, the Government of the Republic asked for his return. 
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p. 20. - The Counter Case calls upon the High Court of Arbitration to 

decide on the one hand, "that the actions of French officials is equivalent 

to recognizing that during the passage of a prisoner in French waters, or 

from one state to another, or a portion of state to another in the same 

state, it is important, not least on grounds of international courtesy, not 

to allow the prisoner to escape during the voyage at sea”;  to decide, on 

the other hand, "that the instructions given by the Ministry of the 

Interior is equivalent to an acceptance of the request in the letter from 

Sir E. Henry, and that these two documents are, with communications 

made to Marseilles to Inspector Parker, an arrangement to the effect of 

preventing the escape of Savarkar and cooperating to this end with the 

British agents assigned to guard the prisoners”. We oppose this double 

proposal with the following counter-proposal: 

a. The High Court is invited to decide that only a transit permit, regularly 

sought and obtained, could produce consequences that the Counter Case 

claims attached to the actions of French officials. 

b. The High Court is also asked to come to a conclusion keeping in mind 

that the instructions given by the Ministry of Interior of France, 

equivalent to an acceptance of the application of Sir E. Henry, are strictly 

limited to law enforcement on land and protection of the Morea against 

attempts of Hindu revolutionaries, they cannot have a broader scope. 
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If, as stated in the Counter Case, “acts of state sovereignty are not 

necessarily and inevitably to be notified to other States through 

diplomatic channels and if a direct relationship between administrative 

authorities are even under some treaties”, it is worth remembering that 

for communications between police, both the French and British 

Governments, in proposals before the Rome Conference, have formally 

refused to commit, by treaty stipulations, the right to direct 

correspondence (Counter Case, French, p. 22 and 23). Therefore, there is 

no basis to waiving of the rule requiring the use of diplomatic channels, 

both for transit authorization and for the extradition itself; Great Britain 

recognized this in the case Mordaunt. A formal agreement would be 

necessary to remove the need for this remedy. And such an agreement 

does not exist. 

P. 21. - France and Great Britain are not under the "Ashburton Treaty", 

but under the Extradition Convention of August 14, 1876.  

Despite claims of the Counter Case, it is not true that the French police 

authorities were informed of the nature and seriousness of the charges 

brought against Savarkar. British police did not communicate the 

mandate under which the prisoner was to be tried, and it does not 

reproduce any further words, in the notice given to the Director of 

General Security, than four counts of prevention in five represented by 

"etc." Being a transit permission request, that would be not just an 

omission, but a real reluctance. Was it also the Ministry of the Interior's 

responsibility to request further information, or the British police to 

provide it spontaneously, as complete as possible? 
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In all instances, transit issues are outside the jurisdiction of the Ministry 

of the Interior, all it could do - and that's what it did do in the 

circumstances - is to ensure the maintenance of order on French 

territory, and to give instructions to that effect; it had no more status to 

authorize the transit of Savarkar than to grant extradition for such. 

 

P. 22. - The Counter Case quotes the case Lamirande, which appears to 

constitute a precedent favorable to the British view. The extensive 

arguments that we have devoted to this case have shown it as it is, and 

we will review it again. We have established that the Lamirande Case 

presentation of the French authorities was absolutely regular, absolutely 

legal, and it is impossible to find any analogy between his case and that 

of Savarkar. Lamirande was delivered by application of an extradition 

treaty, under a judicial decision having become final, and a warrant 

issued by the competent authority, the Governor General of Canada, on 

the advice the most senior prosecutors. Savarkar was delivered by a 

clearly incompetent junior officer, a police sergeant, who believed him to 

be a Marine deserter and did not take counsel from anyone. In 

Lamirande Case all forms of extradition had been observed, in Savarkar 

Case, all forms have been omitted. The two situations are essentially 

different. Moreover, is there not a contradiction in the attitude of the 

British Government, which, while denying that the surrender of Savarkar 

is an extradition, specifically cites a famous case of extradition to support 

their arguments? 
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P. 24. - To elucidate the error committed by the Sergeant Pesquié, the 

Counter Case said that ignorance of this agent, regarding the particulars 

of the individual arrested by him, does not oblige the British Government 

to return Savarkar to French territory. The person surrendered is indeed 

the very one whose escape was witnessed Pesquié: “In the absence of 

any confusion as to the physical identity of the man, and whereas the 

sergeant had intended to hand the man himself and the men on the ship 

also intended to receive from the hands of sergeant, it seems clear that 

the doctrine of "fundamental error" is not applicable".  The ambiguity is 

certain: it means that the only substantial error that can invalidate an act 

of surrender is one of the physical identification of the extradited person. 

The error concerning the nationality of the refugee, the error of a 

political nature or nonpolitical facts alleged against him, would then with 

this point of view be irrelevant! 

If the individual seen landing at the wharf of the port of Marseille and 

arrested by Pesquié, did not have the qualities that the sergeant 

attributed to him, he probably would not have blocked his flight. He 

erred in his legal identification; and this error is no less significant than 

the other. The sergeant believed and wanted to deliver a Marine 

deserter; the custodians of Savarkar wanted their prisoner restored to 

them. The Sergeant was unaware of the fugitive’s identity and the 

circumstances; but the custodians knew them well and sought to keep it 

under wraps. 
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It is a play on words to claim that Pesquié did not make an error in 

identity, as the stranger that he brought on board, whose language he 

did not speak, was the very one who had fled the ship. 

 

P. 26. - - The Government of His Britannic Majesty believes that it is 

implicit in the Special Agreement "that the case will be treated on the 

basis that Savarkar is in the hands of this Government." We do not 

accept this implication which seems to be based on precarious facts, 

flaws, and irregularities against which we immediately protested. The 

legal issue remains unresolved, and the fact cannot prevail over the law. 

It is the arbitral tribunal to state the law, without stopping at the fact, 

pursuant to which we deny any virtue generated by law. 

The Counter Case claims that the British Government and its agents have 

not committed any breach of international law.  

The Government of the Republic is of a different view. And it is to decide 

between these two opposing views that the arbitral tribunal was 

constituted. 

 

P. 27. - The Counter Case further says it is "impossible that the rights of 

Her Majesty's Government in the matter are affected by a lack of 

understanding on the part of a French agent, it has neither caused nor 

known. The French Government surrendered Savarkar, and having done 

so it cannot, in alleging misconduct on his part, recover from another 

power whose action in the whole matter was within the law of nations." 

This is precisely what we question. 
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The French Government did not deliver Savarkar, Savarkar was delivered 

by a junior officer, acting under the influence of an error of fact and law, 

by an act that the French Government was quick to disavow, as soon as 

the facts had been revealed. The alleged rights of the British Government 

arise from the error of a French junior officer, caused by a wrongful 

attitude of its own Officers, and involving violation of French territory. 

Advocating such an intent, while regretting the actions of its officials, the 

British Government contends to benefit. We believe, however, that this 

misconduct gives us a right of compensation, and requires the return of 

Savarkar, as a similar fault has determined the return of Nollet to 

Belgium. 

These are the observations we have suggested reading the English 

Counter-Case. These observations confirm the accuracy of any legal point 

of view, based on respect for treaties and the rights of territorial 

sovereignty, that we have the honor to submit to the Arbitral Tribunal. 

To that effect, the Government of the French Republic cannot therefore 

support those forward conclusions. 

 

IF IT PLEASES THE COURT 

Determine that the named Vinayak Damodar Savarkar will be returned 

by the Government of His Britannic Majesty's to the Government of the 

French Republic 


